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ATTENTION:

Re:

Dear Mr. Caton:

Commercial Wireless Division
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STP 1700A1

Clarification of BET Holdings, Inc.'s Opposition to TEC's
Emergency Motion for Waiver PP Docket No. 93-253

On April 3, 1995, BET Holdings, Inc. ("BHI") filed an Opposition to
Telephone Electronics Corporation's ("TEC") Emergency Motion for Waiver (copy enclosed)
opposing TEC's request for an exemption from the operation of the Federal Communications
Commission's (the "Commission") Personal Communications Services ("PCS") affiliation
rules. On April 4, 1995, an article in the Wall Street Journal mischaracterized BHI's filing
by stating that BHI "asked the FCC to eliminate preferences entirely in order to 'insulate' the
controversial auction from 'future constitutional challenge'" (copy enclosed). BHI's
"suggestions" to the Commission as to alternative ways to address constitutional concerns
were in no way intended to urge the Commission to eliminate or diminish preferences which
are necessary to ensure minority representation in the PCS Auction.

BHI submits this letter to clarify and restate its position as follows:

No. of Copiesrecld~~
List ABCDE

1. BHI fully supports the use of preferences within the entrepreneurs'
block bidding structure, as well as the availability of bidding credits,
flexible payment plans and related benefits to entities participating in
the C Block auctions. BHI continues to believe that the Commission's
designated entity policies directly promote the public interest and are
consistent with Congress' goal of disseminating licenses among a wide
variety of PCS applicants.
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2. BHI recommends that the Commission equalize the bidding credits in
the entrepreneurs' blocks at the 25 % level as they relate to all minority
bidders. Such an approach is necessary to overcome the difficulty
minority-owned companies experience in attempting to access the high
level of capital needed to build-out a competitive broadband PCS
system.

3. BHI urges the Commission to defer consideration of TEC's waiver
request until Cook Inlet's Motion to Vacate the Stay is considered.
However, if the Commission determines that it should act immediately,
BHI urges the Commission to deny TEe's request and address any
constitutional concerns outside the waiver process.

Respectfully submitted,

BET HOLDINGS, INC.

Leonard J. Kenned
Richard S. Denn'

Its Attorneys

DOW, LOHNES & ALBERTSON
1255 23rd Street, N.W.
Washington, D. C. 20037
(202) 857-2500

cc: The Honorable Reed E. Hundt
Commissioner James H. Quello
Commissioner Andrew C. Barrett
Commissioner Rachelle B. Chong
Commissioner Susan Ness
Rudolfo M. Baca, Esq.
Ms. Jill Luckett
Lisa Smith, Esq.
Mary P. McManus, Esq.
Ruth Milkman, Esq.
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foregoing letter to the following:

James U. Troup
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1801 K Street, N. W., Suite 400K
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OPPOSITION TO TEJ~EPHONI EltECTRONlCS CORPORATION'S

EMERGENCy PETITION FOR WAlYER

BET Holdings, Inc. ("BHI"), by its attorneys, hereby submits its Opposition to

Telephone Electronics Corporation's ("TEe") EmerKe~y Petition for Waiver, filed with the

Federal Communications Commission (the "Commission") on March 28, 1995.1' BHI

submits that grant of the waiver, pursuant to Sections 1.3 and 24.819(a) of the Commission's

Rules, 47 C.F.R. §§ 1.3, 24.819(a), is premature, unwarranted and will inhibit the

Commission's ability to regulate prospectively through rolemaking.

I. INTRODUCTION

On January 6, 1995, TEC petitioned the United States Circuit Coun of

Appeals for the District of Columbia Circuit (the "Coun") to review two Commission Orders

1/ ~ EmerBrr;y Petition For Waiver, PP Docket No. 93-153 (filed March 28, 1995)
(hereafter "Petition").



establishing the auction design and bidding procedures for the assignment of broadband

Personal Communications Services ("PCS") licenses.Y TEC contended that the broadband

PCS designated entity rules are unlawful, arbitrary and capricious, not supported by

substantial evidence and otherwise not in accordance with law.

TEC followed the filing of its Petition with an EmerKency Motion for Stay

asking the Court to delay the C Block auctions until action is taken on the merits of its

Petition.1/ In support of its request, TEC argued that the Commission's Rules unlawfully

discriminate among bidders on the basis of race and gender on a record that does not
.

demonstrate a pattern or practice of discrimination against minorities and women in the

wireless telephone industry. TEC's motion challenged the preferences afforded to minorities

and women as violative of the Equal Protection Clause of the U.S. CODStitution.

The Court granted the EmerRD'CY Motion for Stay on March 15, 1995, two

days after the auctions for the A & B Block PCS licenses closed.~ Still pending before the

Court, however, is an EmerGDCY Motion to Vacate Stay for Want of Article III StandinK

filed by Cook Inlet Region, Inc. ("Cook Inlet") on March 23, 1995 arguing that TEC lacks

],,/ ~ Petition to Review, Case No. 95-1015 (D.C. Cir. filed January 6, 1995).

J/ ~ Eme[Kency Motion for Stay, Case No. 95-1015 (D.C. Cit. filed by TEC on
February 10, 1995).

~I ~ Order, Tele1?hoDe Electronics Comoration v. FCC, Case No. 95-1015 (D.C. Cir.
March 15, 1995).
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standing to bring its Constitutional claims.~! The Commission filed in support of Cook

Inlet's Motion on March 30, 1995.2'

On March 28, 1995. TEe filed an EmerKency Petition For Waiver with the

Commission requesting waiver of Section 24.709(a)(1) of the Commission's Rules to pennit

TEC to participate in the C Block auctions)! If granted, TEC commits to dismiss its case

before the Court, thereby pennitting the C Block auctions to go forward.

II. COMMISSION ACTION ON THE WAIVER REQUEST SHOULD BE
DEFERRED UNTIL A RUliNG IS MADE ON COOK INLET'S
EMERGENCY MOTION TO VACATE THE STAY.

.~HI opposes consideration of TEC'S waiver request as premature until the

Court has ruled on Cook Inlet's EmerGncy Motion to Vacate the Stay. As argued by Cook

Inlet, BHI believes that TEe lacks standing to bring the Constitutional claims that have

resulted in the postponement of the C Block auctions. Accordingly. the Commission should

not exempt TEC from the operation of its affiliation rules until the Court has continned that

TEC's challenges are properly before the Court, and that the appropriate showing has been

made to warrant the extreme remedy of a stay. Granting the substantial waiver requested by

TEC, without judicial confmnation of its standing, will disserve the public interest and invite

greater uncertainty in the PeS competitive bidding process.

il ~ Emgm;y Motion of Intervenor Cook Inlet Reaion, Inc. ("CIRl) To Vacate Stay
for Want of Article ill Standina, Case No. 95-1015 (D.C. Cir. filed March 23, 1995).

21 See Response of Federal Communications CommissioD to EmeIJCDCY Motion of
Intervenor Cook Inlet Relion, Inc. to Vacate StaY for Lack of Article ill Standinl, No. 95
1015 (D.C. Cir. filed March 30, 1995).

11 ~ EmerGncy Petition for Waiver, PP Docket No. 93-253 (filed by TEC on March 28.
1995).
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As explained in Cook Inlet's filing, the operation of the Commission's

affiliation rules and the rules governing the participation of minorities and women in the

competitive bidding process are not the source of TEC's alleged injury. Even if TEC were a

minority or women-owned entity, as defined under the Commission's Rules, it would remain

unable to participate in the C Block auctions. Accordingly, the Court's prior analysis of

TEC's likelihood of success on the merits of its case, a significant factor in determining

whether a stay is warranted, is tlawed. JI

The Commission must give the Court an opportunity to revisit its prior

determination before taking the drastic step of pennitting a disgruntled, non-qualifying entity

to participate in the entrepreneur block auctions. The unprecedented "exception" requested

by TEC threatens the integrity of the auction process and should not be granted until TEC's

standing to challenge the constitutionality of the Rules is conftrmed. Granting the waiver

before the Court acts would be both imprudent and irresponsible.

III. GRANT OF TEe'S WAIVER REQUEST WILL ENCOURAGE
DISSATISFIED PARTIES TO FILE SIMILAR WAIVERS, CREATING
DIFFICULT PRECEDENT FOR THE COMMISSION TO APPLY.

If the Commission chooses to address immediately the merits of TEC's waiver

request, BHI urges the Commission to deny the request as unwarranted and contrary to the

public interest. Permitting TEC to participate in the C Block auctions simply because it has

challenged the Commission's rules in court will only encourage other non-qualifying entities,

~/ ~ Emergency Motion of Intervenor Cook Inlet Region, Inc. ("CIRI") to Vacate Stay
for Want of Article ill Standing, Case No. 95-1015 at 6-19 (D.C. Cir. filed March 23,
1995).
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who were unsuccessful in convincing the Commission to adopt specific roles during the

infonnal rolemaking process, to ask for similar relief. The Commission will be called upon

to justify the grant of the TEC waiver in the context of identical waiver requests seeking

similar exemptions from the Commission's entrepreneur block fmancial caps. The

Commission will be unable to control a waiver process that could destroy the integrity of the

entrepreneur blocks.

In requesting the waiver of the Commission's affiliation rules, TEC

undennines the Commission's ability to regulate in the public interest. After over two years

of extensive Commission proceedings analyzing the proper competitive bidding structure for

the assignment of broadband PCS licenses, TEC now seeks, at the eleventh hour, to compel

the Commission to create a "limited" exception to its Rules. If denied, TEC will continue its

efforts to stall the delivery of innovative PeS services to the public. The Commission should

not submit to threats, particularly after the Commission has explicitly detennined that the

public interest requires that companies, such as TEC, n2l be permitted to participate in the C

Block auctions. !I

TEe vigorously complains that gross revenue caps should not dictate its

eligibility to bid in the entrepreneur blocks.!2I The Commission, in explicitly rejecting this

2/ ~ Fifth MC'D9PMnm <minion aM Order, Competitive Bidding, PP Docket No. 93
253 at 1 45 (adopted November 10, 1994, released November 23, 1994) ("Finally, we
decline to create an exception to our affIliation roles for rural telephone companies. We are
concerned that relaxing our rules would unfairly match large rural telephone companies, with
~reater access to capital, against entrepreneurs and designated entities (including small and
medium-sized rural telephone companies) (emphasis added».

10/ ~ Emeraency Request for Waiver at 6.
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position, noted that its concern was to make the C Block licenses available to entities with

limited access to capital.!l' The fact that TEC's resale affiliates must pay access fees that

reduce their profitability does not alter the fact that the size of TEC's businesses makes it a

formidable competitor to other designated entities participating in the C Block auctions,

including other rural telephone companies. ilI Furthermore, TEC's ability to collect revenues

from its customers to cover TEC's access and other costs suggests that its resale business

serves a market niche relatively immune from competitive pressures. Simply put, TEC is

too big to deserve the benefits that C Block participation affords..!ll

Entertaining such requests will only undennine the Commission's ability

establish and implement rules through the rulemaking process. A message will be sent that

parties participating in Commission rulemakings will be able to force the Commission's hand

even in the wake of a balanced, exhaustive rulemaking proceeding. Frankly, what TEe

seeks to accomplish in this instance is to compel the Commission to give it exactly what in

ill ~ mm:I n. 8; • um Fifth McmoAwlum Qpinion awl Order at , 23 ("We will
retain a single gross revenues standard, which is an established method for determining size
eligibility for various kinds of federal programs that aid smaller businesses. It)

ill TEC has lobbied throughout the PCS rulemaking proceedings to achieve exactly what it
seeks in filing its Waiver Request. SU Comments of TEC, Competitive Bidding, PP Docket
No. 93-253 at 17 (filed November 10, 1993); Reply Comments of TEC, Competitive
Bidding, PP Docket No. 93-253 at 10 (filed November 30, 1993); TEC's Petition for
Reconsideration, Competitive Bidding, PP Docket No. 93-253 at 14 (filed August 22. 1994).
Having been unsuccessful in convincing the Commission that the public interest would be
served by exempting rural telephone companies from the Commission's afftliation Rules.
TEC has decided to force the issue and seek a private settlement.

13/ Further. in addition to bidding in the entrepreneur block, TEe has the audacity to
request a 10% bidding credit -- this. after the Commission has explicitly determined that
rural telephone companies have greater access to capital than other designated entities. ~
Fifth Memorandum Opinion and Order " 45. 111.
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wants in exchange for the withdrawal of its suit. This administrative "blackmail" cannot be

entertained -- much less indulged.J.!I

IV. THE COMMISSION SHOULD NOT GRANT WAIVERS TO EXPEDITE
THE C BLOCK AUCTIONS.

If the Commission is detennined to move the C Block auctions forward prior

to the Coun's consideration of TEC's standing, the Commission should not proceed by

granting waivers of its Rules. Rather, the Commission should initiate an accelerated

rulemaking to eliminate or equalize the bidding credits afforded to minority and women-

owned entities and small businesses in the entrepreneurs' blocks. Alternatively, the

Commission should adopt a "sliding scale" approach under which distinct benefits are

afforded C Block bidders based on the amount of revenues they earn. Conditioning bidding

credits and other benefits on factors exclusive of race or gender will insulate the entrepreneur

block bidding structure from future Constitutional challenge.

Finally, BHI urges the Commission to modify its rules w:i2! to the

commencement of the C Block auctions. Addressing these issues after the auctions close,

and PCS long-fonn applications are ftIed, will only complicate the licensing process and

result in greater legal and procedural difficulties. Potential bidders should not be encouraged

14/ If TEe is permitted to participate in the C Block auctions, designated entities will be
disadvantaged as they compete with companies that can access capital unavailable to others
vying for the same licenses. Subsequent waiver requests by other parties will only serve to
undennine Commission efforts to achieve Congress' mandate to encourage the participation
of small businesses, minority and women-owned entities and rural telephone companies in the
bidding process. ~ Communications Act of 1934 § 309(j)(4)(O) and 309(j)(3)(B), 47
U.S.C. § 309(j)(4)(0), 309(j)(3)(B) (as amended by the Omnibus Budget Reconciliation Act
of 1993).
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to raise Constitutional concerns during the Petition to Deny stage of the PCS competitive

bidding process. lll Postponing consideration of these issues until the auctions are complete

only invites further delay. If the Commission wishes to act before Cook Inlet's Motion is

considered, it should address these issues in an accelerated rulemaking, before the

Commission undertakes the costly and time consuming process of conducting the C Block

auctions.

V. CONCLUSION

BHI urges the Commission to defer consideration of TEC's waiver request

until the Court rules on Cook Inlet's Emerv:ency Motion to Vacate the Stay. BHI believes

that TEC lacks standing to bring its Constitutional claims and that the Court will vacate the

stay upon its reevaluation of TEC's likelihood of success on the merits of its appeal.

Granting the waiver at this time will unnecessarily complicate the auction process, which can

expeditiously move forward when the Stay is lifted.

Should the Commission address the merits of TEe's waiver request, BHI

urges the Commission to deny the request as contrary to the public interest. Permitting TEC

to participate will encourage other dissatisfied parties to me similar waivers. creating

difficult precedent for the Commission to apply. Moreover, grant of the request will

UI ~ Response of Federal Communications Commission to EmerBncy Motion of
Intervenor Cook Inlet, Case No. 95-1015 at 3 (med March 30, 1995) ("Moreover, following
the C Block auction, any bidder in the auction that is banned by application of the bidding
credit or installment payment rules may allege that those rules and the statute are
unconstitutional. Any equal protection challenge is properly brought by a party affected by
those rules rather than TEC").
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undennine the Commission's ability to adopt rules in the context of a rulemaking proceeding

and will undennine the integrity of the C Block auctions.

Permitting TEC to participate in the C Block auctions will also directly

contravene Congress' mandate to encourage the participation of designated entities in the

PCS auctions. Allowing non-qualifying entities into the block will deny licenses to

designated entities with limited access to capital. The intended beneficiaries of the

entrepreneur block bidding structure, therefore, will be unable to participate successfully in

the PeS auctions.

Finally, the Commission should not seek to expedite the C Block auctions by

granting waivers of its Rules to specific parties. Rather, the Commission should initiate an

accelerated rulemaking, prior to the commencement of the C Block auctions, to eliminate or

equalize the entrepreneur block bidding credits, or provide preferences to designated entities

participating in the C Block auctions according to a sliding scale, based on the level of their

9



revenues. Waiting to address these issues until the auctions are complete will only lead to

greater delay and uncertainty in the competitive bidding process.

Respectfully submitted,

BET HOL

~~
Leonard J. Ke y
Richard S. nning

Its Attorneys

DOW, LOHNES & ALBERTSON
1255 23rd Street, N.W.
Washington, D.t. 20037
(202) 857-2500

April 3, 1995

10



CERTIFICATE QF SERVICE

I, Vicki Lynne Lyttle, a secretary at the law fInn of Dow, Lohnes &
Albertson, do hereby certify that on this 3rd day of April, 1995, I caused to be delivered the
foregoing Opposition to Telephone Electronics Corporation's Emergency Petition for Waiver
by first class mail, postage prepaid to:

James U. Troup
Arter & Hadden
1801 K Street, N. W., Suite 400K
Washington, D.C. 20006



Black-Owned Entity
Urges FCC to Cancel
Auction Preferences

BrI a WALL STIl)l;P:T J UtlRHAL Sl4/! R~rter
NBW YORK-In an unusual twtst to the

flap om the auetlon of wlreIetI tornmuni
catloDllk:enlel,blact~ IIMk Eater
tt, 111t1*"'~ W1'!d thatspectal
preferences be scrapped.

BIT, as a blac:t-owned entity, stands to
win fawrable btddinr credits in a pendJng
speeIaI FCC auction. However. in a flUng
yesterday with the Fedenl Communica
tions Comm18lion, BBT asked the FCC to
eliminate preferences entirely in order to
"Insulate" the controvenlal auction from
"future constitutional challenge."

The affirmative-action fight erupted
after a Jackson, Mill., rural telephone
company, r..-. BIectroaIcs Corp.,
challenged the special FCC auction for a
new class of wiretesa ''personal communi
cation services." The FCC aims to award
licenses expressly set-aside for women.
minorities and small flnns.

TEe won an emerpney injunction last
month In the U.s. Court of Appeals in
Washington. D.C., halting the auction. The
company partly argued that the set asides
were unconstituttonal, and recently of
fered to let the auctions continue as
planned, provided It could participate.

The FCC, stgnaltng that it may view
TEe's settlement proposal favorably, re
cently asked other companies and indlvid·
uals to file comments about the company's
petition. In its filing, BET argues that the
FCC shouldn't grant TEe a "waiver"
because other "dissatisfied parties" could
be enc:ouraged to file slmUar requests.

Leonard Kennedy, an attorney for BET,
suggested that a white or male bidder, who
lost out in the auctions to a minority or
woman bidder. may be "encouraged to file
a lawsuit" charging discrimination, possi
bly forcing the entire set-aside auction to
be conducted again.

The FCC couldn't be reached for com
ment. An attorney for TEe declined to
comment.


